Philosophy of Halakhah in Even ha-ezer
Seth Winberg
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Rav Nahman says that Shmuel says: With regard to one who betroths a woman with one
witness, one need not be concerned that his betrothal has taken effect, and this is the halakha
even if both parties concede that there was a betrothal.

Rav Yitzhak bar Shmuel bar Marta says in the name of Rav: With regard to one who betroths a
woman with one witness, one need not be concerned that his betrothal has taken effect, and
this is the halakha even if the man and woman both concede that there was a betrothal. Rabba
bar Rav Huna says: With regard to one who betroths a woman with one witness, the Great
Court says that one need not be concerned that his betrothal has taken effect. The Gemara
asks: Who is the Great Court? Rav...

What conclusion was reached about the case of one who betroths another in the presence of
one witness? Rav Kahana said: One need not be concerned that his betrothal has taken effect.
Rav Pappa said: One need be concerned that his betrothal has taken effect. Rav Ashi said to Rav
Kahana: What is your opinion that leads you to claim that there is no concern that his betrothal
has taken effect? It must be that you derive it by means of a verbal analogy from the word
“matter” written with regard to forbidden sexual intercourse and the word matter written
with regard to monetary matters. The Torah states concerning one who desires to divorce his
wife: “Because he has found some unseemly matter in her” (Deuteronomy 24:1), a reference to
adulterous intercourse, and with regard to monetary matters it states: “At the mouths of two
witnesses, or at the mouths of three witnesses, shall a matter be established” (Deuteronomy

19:15).

Rav Ashi asks: But if so, just as there, with regard to monetary matters, the legal status of the
admission of a litigant is similar to that of one hundred witnesses and it renders him liable, so
too here, the admission of a litigant should be similar to that of one hundred witnesses. This
would mean that if the man and woman both admit to the betrothal, they should be liable to
bear the consequences of this claim. Rav Kahana said to him: There is a difference between the
two cases. There, with regard to one who admits that he owes money, he does not act to the
detriment of another, whereas here, he acts to the detriment of another, as their confessions
render them forbidden to each other’s relatives, which means that their claims affect others as
well.

Brandeis

1


https://he.wikisource.org/wiki/%D7%A7%D7%99%D7%93%D7%95%D7%A9%D7%99%D7%9F_%D7%A1%D7%94_%D7%90#fn_ח
/topics/rav-nachman-b-yaakov
/topics/shmuel-(amora)
/topics/rav
/topics/rabbah-b-rav-huna
/topics/rabbah-b-rav-huna
/topics/rav-kahana-(i)
/topics/rav-pappa
/topics/rav-ashi
/topics/rav-kahana-(i)
/topics/rav-kahana-(i)
/Deuteronomy.24.1
/Deuteronomy.19.15
/Deuteronomy.19.15
/topics/rav-ashi
/topics/rav-kahana-(i)

Philosophy of Halakhah in Even ha-ezer
Seth Winberg

Y1350 T P19 MWVR D"am 3

YIRPRD .0YTY XD UIRNY VP 1PTIN DMWY 9"PRY PYITRY PUYIN PR TOR TV UTRHND
PAD 1NV DTYA IR D910 12T YW MTY *9092 .NYTIPN APR NI bv Ty "amsn
79PN NRN VI NIMY DRI NYT XY DRY DMYID YIRM 1N omb n¥7 DR N7IR 909
'7:> 17121 .0) Ny ANIR P91 NNYTR KD 1IHRY DITYN DR NYWNIN NYRD 179 19298)
.PODN /N V) NIMY ONIY N N'? DR ORT) WM 91N vu;‘? Y7 DR PAD "WITR

T 9PY0 2N 120 UYN JAR "M 4

LAY UNN NPNIN IRT RY DR YIR ,ANIVIY IR AT YRR DPNIN NIRTY DITYN 02N
TV PYITR PR ,AT DD RY? 72 INRY 21199 pana 9 TN INRY WYY 10 Sy qr
JIN2IN MITRIR DR 12 PIYIN PRI L(O"WN 197D R72W7 n:nvn) YRR NPNIN IRPY

N JOP 9°Y0 2N 17°0 DIRIYMN NAR 5

PV PR — WM 7PN IRT KD I9DR :an3 (RYpN §P°0) 7IMIRG” PID DTINN...
MY 17 107 1INR RIT,OWYAT I3 IR 1R TYAY 9150 — 099117 127 IR OX L, PWITRA
11°0 ,7121WN) R”7AWIT 23X .OW 7OV AR IRT RDT 23 DY R /AR T 17 10,70
717 03 793 ,2I19m5 NIRT? IWOR RT QWM 27 I°INR IR’ RPNTT,pYn? and (Bwn
ANWY 1RO IV .AWYNT I3 NIRIY I — PwITRa PaR 7! 27w ORI NIV WRZ D
DPPNM NINN 1T 2797 PRH 29 DWA ¥ H°0 VBWM JWIN2 7Y :2ND YRIDW NI
97993 % X7°207 7K1 °92 231 19 03 PRITRAT M7 W AT 957 LAPKRI X9 Ayl

..QW 7°¥71,01I91 %75 PWITR N 7RI AwT 1PIvD

2 AN YN AR TIY INKY 6
DRI ODY 119NN DY DNIR IRT DR YIR ,DYTYD DR NYTRNHN YIRHND IRPY I
03 1291 NN APR ,AY IR 1Y DRI DPR

RN POITP 7

R 229927 V"N TY NVPI POV PR INR RYW 117 22T TY WY1 NYHY IR 17 IR
MY DNR DNY IR RDY DAY 192 TWUR VTP INYN ROR T 'Y M0 YR RHT Dwn RIDN
VIR NN RHT "N

It was stated that amora’im engaged in a dispute concerning the following issue: Rav says: An
agent can become a witness. If one was appointed as an agent to perform a certain task, he can
then serve as a witness that the action was performed. In the school of Rabbi Sheila they say:
An agent cannot become a witness. The Gemara asks: What is the reason of the school of Rabbi
Sheila? If we say it is because the one who appointed him did not say to the agent: Be a witness
for me, and appointed him only as an agent; if that is so, if one betrothed a woman in the
presence of two people and did not say to them: You are my witnesses, so too would they hold
that it is not a betrothal? (IOW, it is not necessary to explicitly appoint witnesses.)
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When a man marries a woman he does so under the conditions laid down by the rabbis and the
rabbis can annul his marriage

5 1350 2 P9 PV Madn D”"amy .2
DIPN 991 HRIWY HY T N2 .WNY NI RYIINVR DR WY IMR PA1DY NN PIIY M

AW V2 RINT VIN 2NN IR DRI INRY TY IMR 17910 707 9O

When a man whom the law requires to be compelled to divorce his wife does not desire to
divorce her, the court should have him beaten until he consents, at which time they should
have a get written. The get is acceptable. This applies at all times and in all places.

13. Levush ha-butz ve-ha-argaman 149:5 and Shulhan Arukh Even ha-ezer 149:5
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14. Responsa Nose ha-efod #34 (1927/28)

Although my knowledge will not tip the scales... nevertheless, there is no greater sin than
inaction for someone capable of learning and of being help to these women... perhaps I too
will be worthy to aid the daughters of Israel...

15. Rav Moshe Feinstein Even ha-ezer vol. 1 #79 (d. 1986)

Regarding the wife who marries her husband and right after the wedding she discovers that he
is impotent... specialists treated him with different medicines which didn't help him and in
their opinion, he cannot be cured... but the husband didn't want to divorce her and fled town,
and it is impossible to get a bill of divorce from him. Can she be set free by annulling the
kiddushin? ...

Had she known that he cannot be intimate at all, she surely would not have married him ...

Therefore it is necessary to rule in this case that it was a mistaken transaction and the
kiddushin must be annulled.

When the rabbinical body is powerless to force the husband because the civil government does
not permit such enforcement, then the annulment becomes operational. No woman, with the

exception of very few, would agree to get into a marriage which is impossible for them.
Otherwise they would never have agreed to marry.
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16. Rabbi Simcha Krauss (2016)
1. Arguments of the Plaintiff

According to Becky, Avner displayed signs of depression already on their wedding
night. When she asked about his mood. Avner answered that he was nervous and
depressed. Then, in the first few weeks of their marriage, Becky noticed Avner
exhibiting very strange behavior; he was also both physically and emotionally violent
toward her. The strange behavior of the respondent, both before and after the
wedding, included the following acts: attempted suicide in 2010; remaining at home
for extended periods without working: sleeping almost the whole day long without
doing anything, and the constant use of drugs. Moreover, Avner was hospitalized in a
psychiatric hospital in the United States in the summer of 2010.

This situation continued for about a year after they were married, when it finally
became clear to Becky that Avner’s situation and all his strange behavior were the
direct result of a serious psychological situation, and that she had no option but to
leave him. Becky arrived at this conclusion after consulting with professionals -
psychologists and psychiatrists - who explained to her that her husband’s disease was
not simply a passing depression, but was a very dangerous illness, which would only
worsen without intensive treatment that required Avner’s cooperation. Therefore,
after internalizing the gravity of the situation and after several months elapsed during
which they had no intimate relations, in August 2013 Becky left Avner.

Becky claims that the Avner’s behavior stems from a mental illness from which he
was suffering long before they were married. Avner did not tell Becky about his
illness, despite the fact that he himself already knew before the marriage that he was
ill and that he had been depressed for a long time; he had even been treated by
psychologists and psychiatrists. Similarly, it emerged that his ongoing use of drugs
began prior to the wedding.

In 2014, the Beth Din of America issued a judgment obligating Avner to give Becky a
get. To date, Avner has adamantly refused to give his wife a get: it should be noted
that the husband refuses to appear before the Beth Din of America (BDA) despite the
fact that he signed a Pre-Nuptial Agreement. This Agreement includes an arbitration
clause whereby the signatories authorize the BDA to adjudicate matters that are
connected to the get, and every beit din has been authorized in writing by the BDA to
adjudicate in this matter. This woman is an agunah, chained by marriage to a man
who was ill long before the wedding: the plamntift therefore has asked this
International Beit Din to investigate the matter and to decide if it is possible to
dissolve her marriage with the respondent on the grounds of a mistaken transaction in
relation to the kiddushin.

TaE RULING OF RaBB1 AsHER WEIss

In Resp. Minhat Asher (1:81), Rabbi Asher Weiss discussed the case of a woman who
married a man suffering from borderline personality disorder (BPD); Rabbi Weiss
found grounds to release the woman, based on the opinion of Rabbi Feinstein as
mentioned above.

This responsum in Minhat Asher contains a discussion of some of the fundamental
1ssues with which we are concerned. I believe it would be extremely enlightening and
of great utility to examine Rabbi Weiss’s illuminating responsum, to discuss it and to
learn its lessons.
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17. Rabbi Yehiel Yaakov Weinberg’s Sridei Eish 1:90 (d. 1966)
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